Discussion

It is my  view  that if  the auxiliary  transmission  un-
intentionally  slipped out of  gear while  the crane was  being
operated  there would  be a  violation  of the  regulation.     But on
the issues  cocerning  the auxiliary transmission I  credit
respondent's   evidence.     I  reach  this  conclusion based  on  several
factors :   Laney  and  Cisneros   both   indicated   the  transmission
problem had existed  for sometime,  certainly as   long as  a year.
Also I agree  that  such  a condition,   if  it  existed,  would  be
exceedingly hazardous   to the crane operator,   the crane driver and
persons  in  the  immediate vicinity.     Such an unsafe condition
would be one  that would  be quickly reported.     Laney was  never
hesistant about reporting defective conditions  on MC2.    But the
vehicle report  forms do not contain a reference to the auxiliary
transmission  until  December  28,   1980 when  the following  notation
appears:   "Aux.   transmission  jumping out of low  range"     Also
appearing  on   the  form  is  the  notation of  "W.O.CG."   (Exhibit
P20 j>/,   12/28/1980) .

If a transmission  defect  existed,  one would  think  it would
appear on the report forms  before December  28,   1980.

I am further persuaded by witness  Homer's  testimony.    As a
former qualified master mechanic he was  familiar with  trans-
missions.     The repairs   in the  shop  (increasing  tension on  the
poppet ball)  did  not affect the transmission.     In addition,  no
defect was  found  in   the  transmission.

J5/    At this point  an  explanation of  Exhibit P20  is  in  order:     The
exhibit is designated by  a single number  and  it  consists  of  29
separate report  forms each bearing different dates.    Each form
contains a line  for  the operator  to sign and a place to enter  the
date and type of  equipment  involved.     The format also  lists  13
specific items  to be checked under  the "OK"  or  the "B,0."  column.
The exhibit received  in   evidence,   contains  reports  for MC2
beginning October   11,   1980.     In  1980  are October  11,   22,   23,   24,
25,   26,   27,   28,   29,   30.   November  11,   14,   17,   18,   25,   30.
December 1,   15,   16,   19,   22,   26,   27,   28,   29,   20,   31.     Exhibits   20
also contains  vehicle inspection  reports  for  January 2 and  8,
1981.    Exhibits  R2  and R3  are  two vehicle inspection  forms
submitted on  the day  of   the  inspection.     Only one appears  in
Exhibit P20.     Exhibit  P20   is  a   record kept  in  the ordinary  course
of business,     I  further   find  it  to  be authentic  and  credible.
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